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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on May 10, 2002, and June 13, 2002, by video tel econference,
with the parties appearing in Mam, Florida, before Patricia
Hart Mal ono, a dul y-designated Adm nistrative Law Judge of the
Di vision of Administrative Hearings, who presided in
Tal | ahassee, Florida.
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STATEMENT OF THE | SSUE

Whet her the Respondent's professional services enpl oynent
contract should be term nated for the reasons set forth in the
Petitioner's letter to the Respondent dated October 1, 2002, and
in the Notice of Specific Charges of Unsatisfactory Perfornmance
dat ed Oct ober 25, 2002.

PRELI M NARY STATEMENT

In a letter dated Cctober 1, 2001, the Superintendent of
M am -Dade County Public Schools notified Joanne T. Stern that
he was recommending to the M am - Dade County School Board
("School Board") that her enploynment contract as a teacher with
t he School Board be term nated effective Cctober 24, 2001. The
Superintendent stated in the letter that he based his
recommendation on Ms. Stern's alleged failure "to satisfactorily
correct identified performance deficiencies during your 90-Day
Performance Probation.” The Superintendent additionally alleged
that Ms. Stern was charged with gross insubordination, and she
was advi sed of her right to request an adm ni strative heari ng.
Ms. Stern contested the Superintendent's recommendation in a
| etter dated Cctober 15, 2001, and the matter was referred to
the Division of Adm nistrative Hearings for assignnment of an
adm ni strative law judge. The final hearing was originally

schedul ed for Decenber 6, 2001.



On Cctober 25, 2001, the School Board filed its Notice of
Specific Charges of Unsatisfactory Performance, in which it set
forth the factual allegations to support its charge that
Ms. Stern failed to correct performance deficiencies within the
time allotted.® After several continuances, all of which were
granted at Ms. Stern's request, the final hearing was conducted
on May 10, 2002, and June 13, 2002.

At the hearing, the School Board presented the testinony of
the followi ng witnesses: Betty A Thomas, Principal at Canpbell
Drive El enentary School (Canpbell Drive Elenentary); C audia
Brown, Assistant Principal at Canpbell Drive Elenentary;
Dr. Joyce Annunzi ata, former Assistant Superintendent of the
School Board's O fice of Professional Standards; and
Dr. Thomasina O Donnell, District Director of the School Board's
Ofice of Professional Standards. Petitioner's Exhibits 1
t hrough 18 were offered and received into evidence. In
addition, the School Board was given leave to late-file as a
rebuttal exhibit the transcript of the deposition of Randy Biro,
Respondent’ s uni on bargai ni ng agent representative at the tines
material to this case; the deposition transcript was filed on
August 12, 2002, and is received into evidence as Petitioner's
Exhi bit 19.

Ms. Stern testified in her own behal f, and Respondent's

Exhibits 1 through 5 were offered and received into evidence.



The parties subnmitted one joint exhibit, received into evidence
as Joint Exhibit 1.

The first volune of the three-volune transcript of the
proceedi ngs was filed with the D vision of Adm nistrative
Hearings on June 13, 2002; the corrected second vol une of the
transcript was filed on August 8, 2002; and the corrected third
vol une of the transcript was filed August 19, 2002. After
several extensions of tine were granted at Ms. Stern's request,
the parties tinely filed their Proposed Reconmended Orders,
whi ch have been considered in the preparation of the Reconmended
O der.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are made:

1. The School Board is the entity authorized to operate
t he public schools in the M am-Dade County school district and
to provide for the appoi ntnent, conpensation, pronotion,
suspensi on, and di sm ssal of enployees of the school district.
Section 4(b), Article I X, Florida Constitution; Section
230.23(4) and (5), Florida Statutes (2001).

2. At the tines material to this proceeding, Ms. Stern was
enpl oyed as a teacher with the School Board under a professional

servi ces contract.



3. M. Stern is a nenber of the United Teachers of Dade
("UTD"), and the terns of her enploynent with the School Board
are governed by the Contract between the M am -Dade County
Public Schools and the United Teachers of Dade ("UTD Contract").

4. Ms. Stern first received her teaching certificate in
1952, and she began teaching in the M am -Dade County public
school systemin 1987. The 2000- 2001 school year was her first
year teaching at Canpbell Drive El enentary, and she was assigned
to teach a regul ar second grade cl ass.

5. Canpbell Drive Elenentary was rated a "D' | evel school
at the times material to this proceeding.

Teacher Assessnent and Devel opnent System

6. The Teacher Assessnent and Devel opnent System (" TADS")
had, prior to the 2001-2002 school year, been used in the Mam -
Dade County public school systemfor 15 years to eval uate
t eachers enpl oyed by the School Board. The Joint Conmittee on
St andards for Educational Evaluation ("Joint Conmttee") decided
in 1996 that TADS should be replaced with a new eval uation
system? As a result, the Professional Assessment and
Conpr ehensi ve Eval uation System ("PACES') was devel oped and has
been in use in the M am -Dade County public school system since
t he begi nning of the 2001-2002 school year. As will be
di scussed in nore detail below, the observations and eval uations

at issue herein were all perfornmed using TADS.



7. TADS is a performance-based eval uation instrunent,
whi ch includes sixty-eight specific teacher behaviors that
shoul d be perforned in the classroom

8. The TADS eval uation procedures set forth in the UTD
Contract and established by the Joint Commttee required that
formal Cl assroom Assessnent observations be perforned, that any
observed performance deficiencies be noted, and that
prof essi onal growth opportunities be provided to teachers with
not ed defi ci enci es.

9. In 1997, Chapter 231, Florida Statutes, was anended to
provide for a 90-Cal endar Day Performance Probation period for
teachers with professional service contracts. A Menorandum of
Under st andi ng was executed by representatives of the M am -Dade
County public school systemand the UTD to inplenment procedures
for the new system Pursuant to the procedures adopted in the
Menor andum of Under st andi ng, the 90-Cal endar Day Performnce
Probati on period is comenced the day after a conference-for-
the-record is held with the teacher to advise himor her of
cl assroom performance deficiencies. At |east two observations
must be conducted during the 90-Cal endar Day Performance
Probati on period, and the teacher nust be provided assistance
t hrough prescription plan activities and through referrals to
resource persons for further assistance. At the conclusion of

t he 90- Cal endar Day Performance Probation period, a confirmatory



observation is conducted to determne if the perfornance
deficienci es have been corrected.

10. Prescription plan activities have the status of
admi ni strative directives.?

11. The principal of Canpbell Drive Elenentary at the
times pertinent to these proceedi ngs was Betty Thonmas, and the
assi stant principal was Caudia Brown. Both were trained to
observe and eval uate teachers using TADS.

12. Ms. Stern was first observed at Canpbell Drive
El enentary on October 10, 2001, by Ms. Brown. M. Stern
recei ved an overall acceptable rating on the CAl (C assroom
Assessnent | nstrunent) Post-Cbservation Report, as well as
acceptabl e ratings on each of the six TADS rating categories.

February 5, 2001, observati on.

13. M. Thomas conducted her first formal observation of
Ms. Stern's classroom performance on February 5, 2002, when she
observed Ms. Stern's second grade math class from 12: 30 p. m
until 1:35 p.m M. Thomas conpleted a CAl Post-Qbservation
Report and a Record of Observed Deficiencies/Prescription for
Per f ormance | nprovenent in which she reported the results of
this observation. 1In the CAl Post-Observation Report,
Ms. Thonmas rated Ms. Stern's classroom performance acceptable in
the categories of Preparation and Pl anni ng, Know edge of Subject

Matter, Teacher-Student Rel ationships, and Assessnent



Techni ques. M. Thonmas rated Ms. Stern's classroom performance
unacceptable in the categories of C assroom Managenent and
Techni ques of Instruction.

14. Specifically, Ms. Thonmas rated Ms. Stern deficient in
indicator Ill1.A 2. of the C assroom Managenent category on the
CAl Post- Cbservation Report. M. Thomas noted in the Record of
bserved Deficiencies/Prescription for Performance | nprovenent
that, during the observation, instructional tinme was |ost while
Ms. Stern sharpened pencils for several students and wandered
around the roomw thout giving instruction to the students and
that instructional tine was | ost when Ms. Stern told the
students to put their heads on their desks approxi mately
12 m nutes before they were to | eave the cl assroom for Spanish
and Physi cal Education cl asses.

15. M. Thomas rated Ms. Stern deficient in indicators
I11.B.2. and 3. of the O assroom Managenent category on the CAl
Post - Gbservati on Report because, during the observation,

Ms. Stern failed to use verbal or non-verbal techniques to
redirect students who were off-task and behavi ng

i nappropriately. M. Thomas noted in the Record of Observed
Defi ci enci es/ Prescription for Performance |nprovenent that

Ms. Stern ignored or failed to respond when two students yelled
at one another during a test, when students tal ked and pl ayed

with pencils during a | esson, when two students left the room



and returned, when two students hit one another, and when a
student crawl ed on the fl oor.

16. Ms. Thomas rated Ms. Stern deficient in indicator
I11.B. 4. of the O assroom Managenent category on the CAI
Post - Qbservati on Report because, during the observation,
Ms. Stern failed to use techniques to hold the attention of
students who had been re-directed. M. Thomas noted in the
Record of Observed Deficiencies/Prescription for Perfornmance
| nprovenent that, when virtually everyone in the class was
talking, Ms. Stern asked those students who were talking to
rai se their hands; Ms. Stern praised the students who raised
their hands for their honesty but did nothing to cause the
students to stop talking. M. Thomas al so noted several
i nstances in which Ms. Stern responded to students with remarks
that were either ineffectual or not to the point.

17. M. Thomas rated Ms. Stern deficient in indicator
I11.C 1. of the C assroom Managenent category on the CAI
Post - Cbservati on Report because, during the observation,
Ms. Stern failed to provide the students with clear expectations
regardi ng appropriate behavior. M. Thomas noted in the Record
of Observed Deficiencies/Prescription for Performance
| nprovenent that no class rules were posted in the classroom and
that Ms. Stern did not refer to any class rules. M. Thonas

al so noted that, while students were being sent to the board to



wor k mat h probl ens, 75 percent of the students in the class were
tal king and several students were wandering around the room al
W t hout correction fromMs. Stern.

18. Ms. Thomas rated Ms. Stern deficient in indicators
I11.C. 3. and 4. of the O assroom Managenent category on the
CAl Post- (Cbservati on Report because, during the observation,

Ms. Stern failed to respond quickly or appropriately to students
who acted i nappropriately or interfered with the work of others.
Ms. Thomas noted in the Record of Observed
Deficiencies/Prescription for Performance | nprovenent that

Ms. Stern did not respond, and actually ignored, nost of the
students' inappropriate behaviors, which included a student
danci ng around the back of the room students |aughing and
playing with a hat, students |oudly asking how to do the
assignnment, and students yelling to one anot her.

19. M. Thomas rated Ms. Stern deficient in indicators
V.G 3. of the Techni ques of Instruction category on the CA
Post - Cbservati on Report because, during the observation,

Ms. Stern failed to enphasi ze potential areas of difficulty,
specifically with respect to the math probl ens invol ving
"regrouping," by either verbal or non-verbal clues. M. Thomas
noted in the Record of Qbserved Deficiencies/Prescription for
Performance | nprovenent that Ms. Stern failed to assist a

student who had difficulty with a math probl em at the board.?®
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20. Ms. Thomas rated Ms. Stern deficient in indicators
IV.H 1. and 2. of the Techni ques of Instruction category on the
CAl Post- Cbservation Report because, during the observation,

Ms. Stern failed to clarify areas of potential confusion or to
clarify areas of confusion after it becane obvious that the
students did not understand the assigned math probl ens invol ving
"regrouping." M. Thomas noted in the Record of (Observed

Defici enci es/ Prescription for Performance | nprovenent that

Ms. Stern wote problens on the board and directed the students
to solve them w thout providing any explanation. Wen severa
students asked Ms. Stern how to do the problens, she told them
she would go over it later, but she did not do so during the
mat h | esson.

21. It was Ms. Thonas's general inpression during her
February 5, 2002, observation, that Ms. Stern was unable to
manage the students in her class. There were nany disruptions
in the classroomthat distracted the students and nade it
difficult for themto learn. M. Thomas estimates that
approxi mately 90 percent of the students in the class were
of f-task at sonme point during the observation.

22. On February 20, 2001, Ms. Thomas held a Conference-
for-the-Record with Ms. Stern.® Also present at the conference
were Ms. Brown, as well as Ms. Marcos and Ms. Rolle, Ms. Stern's

uni on representatives. During the conference, M. Thonas
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di scussed the February 5, 2001, observation with Ms. Stern, and
t hey discussed the prescription plan activities that Ms. Thonas
had devel oped to assist Ms. Stern in correcting the deficiencies
identified in the Record of Cbserved Deficiencies/Prescription
for Performance | nprovenent and the tinelines for conpletion of
the prescription plan activities. It was agreed that Ms. Stern
woul d conplete all of the prescription plan activities by

March 15, 2001.

23. The Record of Cbserved Deficiencies/Prescription for
Performance | nprovenent also included lists of adm nistrators
and teachers that were available to assist Ms. Stern with
respect to the prescription plan activities for the various
defi ci enci es not ed.

24. The Summary of the Conference-for-the-Record and
Prescription dated February 20, 2001, reflects that Ms. Stern
was advi sed during the conference that her 90-Cal endar Day
Per f ormance Probation period woul d comence the day after the
conference, on February 21, 2001. Ms. Stern was al so advi sed by
Ms. Thonmas that, after the conclusion of the probation period,
she woul d determ ne whether Ms. Stern had corrected the cited
deficiencies during the probation period and woul d make a
recomendation to the Superintendent at the concl usion of the
probation period that could lead to the term nation of

Ms. Stern's enpl oynent.

12



25. On February 20, 2001, Ms. Stern signed the CAl
Post - Gbservati on Report, the Record of Observed
Defi ci enci es/ Prescription for Performance | nprovenent, and the
Summary of the Conference-for-the-Record and Prescription,
thereby indi cating that she had seen and received a copy of
t hese docunents.

26. Ms. Stern conpl eted approxi mately 80 percent of the
prescription plan activities in the February 5, 2001, Record of
bserved Deficiencies/Prescription for Performance | nprovenent
by the March 15, 2001, deadli ne.

March 16, 2001, observati on.

27. M. Brown, the assistant principal at Canpbell Drive
El ementary, conducted a formal observation of Ms. Stern's
cl assroom perfornmance on March 16, 2001, when she observed
Ms. Stern's second grade | anguage arts class from9:00 a. m
until 10:45 a.m M. Brown's inpression was that Ms. Stern was
agitated and angry that day and was unable to control the class
or to teach adequately.

28. M. Brown conpleted a CAl Post-Cbservati on Report and
a Record of Qbserved Deficiencies/Prescription for Performance
| nprovenent in which she reported the results of this
observation. 1In the CAl Post-Cobservation Report, M. Brown
rated Ms. Stern's classroom perfornmance acceptable in the

cat egori es of Know edge of Subject Matter, Teacher - Student
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Rel ati onshi ps, and Assessnent Techniques. M. Brown rated

Ms. Stern's classroom performance unacceptable in the categories
of Preparation and Pl anni ng, C assroom Managenent, and

Techni ques of Instruction.

29. The TADS Monitoring Conmttee reviewed the Record of
Qobserved Deficiencies/Prescription for Performance | nprovenent
and gave Ms. Stern credit for indicators IV.F.1., 2., and 3.;
this change resulted in Ms. Stern's being rated acceptable in
the category of Techniques of Instruction

30. Specifically, Ms. Brown rated Ms. Stern deficient in
indicator 1.A 1. of the Preparation and Pl anning category on the
CAl Post- Cbservation Report because Ms. Stern failed to include
in her lesson plan assessnment tools, honmework, materials, and
nost of the |lesson's objectives and activities.

31. Ms. Brown rated Ms. Stern deficient in indicator
|.B.1. of the O assroom Managenent category on the CAl
Post - Cbservati on Report because Ms. Stern failed to prepare
content and instructional activities to fill the allotted
classroomtinme. M. Brown noted in the Record of Cbserved
Defi ci enci es/ Prescription for Performance | nprovenent that,
al t hough the | anguage arts bl ock of instruction was schedul ed
from9:00 a.m to 11:00 a.m, M. Stern instructed the students
to put their heads on their desks at 10:40 a.m, term nating the

| anguage arts instruction.
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32. Ms. Brown rated Ms. Stern deficient in indicator
I11.A 2. of the C assroom Managenent category on the CAI
Post - Qbservati on Report because, throughout the observation
period, Ms. Stern allowed unnecessary delays during instruction
and transitions. The notes Ms. Brown included in the Record of
Qobserved Deficiencies/Prescription for Performance | nprovenent
reflect that Ms. Stern spent approximately 20 m nutes of the
| anguage arts period maki ng comments to the students about the
quality of their work and attenpting to get their attention. As
reported by Ms. Brown:
The teacher called out one coment and
direction after the other, such as "I don't
hear anything fromtable 4. excuse ne, |

just said your tables not talking. you did
a beautiful job. thank you, Yrline, did you

hear nme?" "Salam, one, two, three, four.
Now t ake your paper . . . everybody's eyes
up here! Salam! Denise, table 1, your
eyes up here, table 1, 2, 3, 4. Take your
paper . . . Christian, Okoya, Desiree,

St anl ey, take your paper . . . excuse ne."

"Sal ane” is an acronymfor "Stop and ook at ne,"” and its use is
recommended as a technique for quieting students. M. Stern did
not apply the techni que correctly, however, because she tal ked
very quickly and did not wait to give the students a chance to
qui et down.

33. Ms. Brown rated Ms. Stern deficient in indicators
I11.B.2. and 3. of the O assroom Managenent category on the CAl

Post - Gbservati on Report because, during the observation,
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Ms. Stern failed to use verbal or non-verbal techniques to
redirect students. M. Brown noted in the Record of Observed
Defi ci encies/Prescription for Performance | nprovenent that
students were tal king and calling out to one another, making
noi ses, and getting out of their seats while Ms. Stern read a
story. Ms. Brown also noted that Ms. Stern told students to
rai se their hands, then accepted answers from students who had
not raised their hands, and failed to correct a student who was
out of his seat and sitting wwth a student who had been
separated fromthe group for being disruptive.

34. Ms. Brown rated Ms. Stern deficient in indicator
I11.B. 4. of the O assroom Managenent category on the CA
Post - (dbservati on Report because, during the observation,
Ms. Stern failed to use techniques to hold the attention of
students who had been re-directed. M. Brown noted in the
Record of Cbserved Deficiencies/Prescription for Performance
| nprovenent that a student that Ms. Stern had separated fromthe
class for being disruptive was all owed to spend 20 mi nutes
buil ding a house with word cards; that a student spent 15
mnutes with his chin on his desk doing nothing w thout
Ms. Stern's redirecting him and, although she said she woul d
return to help him she did not do so; and that, in severa

i nstances, Ms. Stern either failed to correct students who were
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behavi ng i nappropriately or ignored students when they failed to
respond to her directions.

35. Ms. Brown rated Ms. Stern deficient in indicator
I11.C 1. of the O assroom Managenent category on the CAI
Post - Qbservati on Report because, during the observation,
Ms. Stern failed to make her expectations regardi ng appropriate
behavior clear to the students. M. Brown noted in the Record
of QObserved Deficiencies/Prescription for Performance
| mprovenent that, although Ms. Stern told students to raise
their hands to answer questions, she accepted answers call ed out
by students who did not raise their hands and failed to call on
students who had raised their hands; that Ms. Stern re-enforced
i nappropri ate behavior by telling a student that he was doing
wel | when he was not working but was turned around in his seat
talking to a student behind him and that, although class rules
were posted in the classroom M. Stern did not refer to them

36. Ms. Brown rated Ms. Stern deficient in indicators
I11.C. 3. and 4. of the C assroom Managenent category on the
CAl Post- (bservati on Report because, during the observation,
Ms. Stern failed to identify and deal quickly and appropriately
Wi th students who interacted with others inappropriately and
interfered wwth the work of others. M. Brown noted in the
Record of Cbserved Deficiencies/Prescription for Performnce

| mprovenent that Ms. Stern either did not notice, or ignored,
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students' inappropriate behavior, which included a student doing
wor k in another student's phonetic workbook; students tal king
and maki ng noises while Ms. Stern was tal king or reading;
students | aughi ng at anot her student, who had been sent to the
corner and responded to Ms. Stern's direction to get up by
standi ng up and turning around and around. Ms. Brown al so noted
that Ms. Stern did not state the consequences for students who
were continuously told to stop calling out or were continuously
told to sit down.

37. Ms. Brown rated Ms. Stern deficient in indicator
| V. F. 4. of the C assroom Managenent category on the CAI
Post - Cbservati on Report because, as noted in the Record of
Qobserved Deficiencies/Prescription for Performance | nprovenent,
during the observation, Ms. Stern failed to refer back to the
objective of the lesson, to relate one part of the |lesson to
ot her parts of the lesson, and to sunmmarize the | esson and apply
it to past or future | essons.’

38. A conference was held on March 23, 2001, with
Ms. Stern, Ms. Thomas, and Ms. Brown in attendance. No witten
summary of the conference was prepared, but Ms. Stern signed the
CAl Post- Cbservation Report and the Record of Observed
Defi ci enci es/ Prescription for Perfornmance | nprovenent on
March 23, 2001, acknow edgi ng that she had seen and received a

copy of the docunents.
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39. At the March 23, 2001, conference, Ms. Thonas,
Ms. Brown, and Ms. Stern discussed the results of the March 16,
2001, observation and the prescription plan activities that
Ms. Brown had devel oped to assist Ms. Stern in correcting the
deficiencies identified in the Record of Cbserved
Defi ci enci es/ Prescription for Performance |Inprovenent, as well
as the tinelines for conpletion of the prescription plan
activities. It was agreed that Ms. Stern would conplete all of
the prescription plan activities by April 20, 2001. The
April 20, 2001, deadline was extended until My 18, 2001,
because of Ms. Stern's absences, as di scussed bel ow.

40. The Record of Cbserved Deficiencies/Prescription for
Per f ormance | nprovenent also included |lists of adm nistrators
and teachers that were available to assist Ms. Stern with
respect to the prescription plan activities for the various
defi ci enci es not ed.

May 17, 2001, Conference-for-the-Record

41. In a nmenorandum dated May 7, 2001, and directed to
Dr. Thomasina O Donnell, a District Director in the Schoo
Board's Ofice of Professional Standards, Ms. Thonas requested
that Dr. O Donnell take control of the "re-entry" of M. Stern
Ms. Thomas asked for Dr. O Donnell's intervention because

Ms. Stern had been absent a total of 22 personal and sick days
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and because Ms. Stern was on 90- Cal endar Day Perfornmance
Probat i on

42. As a result of Ms. Thomas's request, Dr. O Donnel
sent a nmenorandum dated May 7, 2001, to Ms. Stern telling her
t hat she needed to contact the Ofice of Professional Standards
before she returned to work so that a cl earance conference could
be schedul ed.

43. The cl earance conference was held on May 16, 2001, at
the O fice of Professional Standards. Dr. O Donnell
Ms. Thomas, C enencia Waddell, Director of Region VI, and Dia
Fal co, Ms. Stern's UTD representative, attended the conference.
As reflected in the Summary of the Conference-for-the-Record,
t he purpose of the conference was to address Ms. Stern's
performance assessnents, her attendance, and her nedical fitness
to performher duties and to review Ms. Stern's record and her
future enpl oynent status with the M am -Dade County public
school system

44. As of May 15, 2001, Ms. Stern had used nore sick tine
t han she had accrued, and Dr. O Donnell advised her that her
absences, which consisted of 21.5 sick and personal days and
13 1/2 days of unauthorized | eave w thout pay, were considered
excessi ve.

45. M. Stern's performance eval uati ons were al so

di scussed at the conference, and it was noted that she had been
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provi ded prescription plan activities to assist her in
correcting the deficiencies identified in the March 16, 2001,
observation report, which activities were to have been conpl et ed
by April 20, 2001. Ms. Stern had not provided the required
materials to Ms. Thomas or Ms. Brown, but, because she was
absent beginning on April 18, 2001, Ms. Stern was directed to
provide all of the required materials for the prescription plan
activities to Ms. Thomas by the end of the workday on May 18,
2001. Ms. Stern was advised that the failure to provide these
materials within the tine specified would be considered a
deficiency in Category VII, which is the Professional
Responsi bilities category of TADS, and that she woul d be placed
on a Category VII prescription.

46. Several directives were included in the Summary of the
Conf erence-for-the-Record, and Ms. Stern was advised that she
was cleared to return to work on May 17, 2001

May 22, 2001, observation.

47. Ms. Brown conducted a formal observation of
Ms. Stern's classroom performance on May 22, 2001, when she
observed Ms. Stern's second grade | anguage arts class from
9:00 a.m wuntil 11:00 a.m M. Brown's overall inpression was
that Ms. Stern 's perfornmance was worse than it was during the

observati on on March 16, 2001.
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48. Ms. Brown conpleted a CAl Post-Cbservati on Report and
a Record of Cbserved Deficiencies/Prescription for Performnce
| nprovenent in which she reported the results of this
observation. In the CAl Post-Cbservation Report, M. Brown
rated Ms. Stern's classroom performance acceptable in the
categori es of Teacher-Student Rel ationshi ps and Assessnent
Techni ques. M. Brown rated Ms. Stern's classroom perfornmance
unacceptable in the categories of Preparation and Pl anni ng,
Knowl edge of Subject Matter, C assroom Managenent, and
Techni ques of Instruction.

49. Specifically, Ms. Brown rated Ms. Stern deficient in
indicator 1.B.1. of the Preparation and Pl anning category on the
CAl Post- Qbservation Report because Ms. Stern had failed to plan
content and instructional activities to fill the classroomtine
allotted for the |language arts block. M. Brown noted in the
Record of Cbserved Deficiencies/Prescription for Perfornmance
| nprovenent that Ms. Stern took the students to the library at
10: 30 a. m, but had conpl eted her planned classroomactivities
at 9:55 a.m

50. Ms. Brown rated Ms. Stern deficient in indicator
I1.B.2. of the Know edge of Subject Matter category on the CA
Post - Qbservati on Report because, during the observation,

Ms. Stern failed to present information in a meaningful or

orderly manner. M. Brown noted in the Record of Cbserved
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Def i ci enci es/ Prescription for Performance | nprovenent that
"[t] he sequence of the ideas did not flow into one another. The
t eacher asked questions and tal ked about whatever cane to her
mnd, . . ." M. Brown also noted that there was no | ogi cal
sequence of activities or framework established for the
activities.

51. M. Brown rated Ms. Stern deficient in indicator
I1.B.3. of the Know edge of Subject Matter category on the CAl
Post - Cbservati on Report because, during the observation,

Ms. Stern failed to tell the students the nost inportant topics
in the |l esson or various applications of the topics introduced
in the lesson. M. Brown noted in the Record of Observed

Defi ci enci es/Prescription for Performance |nprovenent that

Ms. Stern did not tell the students what they woul d be doing and
did not relate the |l esson to the students' experiences.

52. Ms. Brown rated Ms. Stern deficient in indicator
I1.B. 4. of the Know edge of Subject Matter category on the CAl
Post - Cbservati on Report because, during the observation,

Ms. Stern failed to present information using analysis or
conparisons. M. Brown noted in the Record of Cbserved

Defi ci enci es/ Prescription for Performance |nprovenent that

Ms. Stern did not ask open-ended questions, that she limted her
guestions to those that were sinple and basic, and that she

failed to chal |l enge the students beyond one cognitive |evel.
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53. Ms. Brown rated Ms. Stern deficient in indicator
I11.A 2. of the C assroom Managenent category on the CAI
Post - Qbservation Report. The notes Ms. Brown included in the
Record of Observed Deficiencies/Prescription for Performance
| nprovenent reflect that Ms. Stern wasted 12 m nutes of
instruction tinme because of delays attributable to her
repeatedly consulting her |lesson plan during class and failing
to use student hel pers to pass out papers to the class, causing
the students to wait without instruction until she passed out
all of the papers.

54. Ms. Brown rated Ms. Stern deficient in indicators
I11.B.2. and 3. of the O assroom Managenent category on the CAl
Post - Gbservati on Report because, during the observation,

Ms. Stern failed to use verbal or non-verbal techniques to
redirect students. M. Brown noted in the Record of Observed
Def i ci enci es/ Prescription for Performance | nprovenent that

Ms. Stern did not notice or noticed but chose not to re-direct a
st udent who was maki ng a paper airplane and rearrangi ng his desk
and the inside of his book bag for a period of 15 m nutes and
that Ms. Stern did not speak to a student who, for a period of
10 m nutes, sat with her knees to her chest. M. Brown also
noted that Ms. Stern thanked two students for no apparent

reason.
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55. Ms. Brown rated Ms. Stern deficient in indicator
I11.B. 4. of the C assroom Managenent category on the CAI
Post - Qbservati on Report because, during the observation,
Ms. Stern failed to use techniques to hold the attention of
students who had been re-directed. M. Brown noted in the
Record of Cbserved Deficiencies/Prescription for Performnce
| mprovenent that Ms. Stern did not notice for two mnutes that a
student had slid his chair halfway across the roomto place it
besi de that of another student and that, when she noticed, she
nmerely told the student to sit down. M. Brown al so noted that
a student fell asleep at 9:45 a.m; after about 10 m nutes,
Ms. Stern noticed the student, asked if he had stayed up |ate
t he night before, and left himto sleep until he awoke at
10: 25 a. m

56. Ms. Brown rated Ms. Stern deficient in indicator
I11.C 1. of the O assroom Managenent category on the CAl
Post - Gbservati on Report because, during the observation,
Ms. Stern failed to make her expectations regardi ng appropriate
behavior clear to the students. M. Brown noted in the Record
of Cbserved Deficiencies/Prescription for Performance
| mprovenment that Ms. Stern told the students that she "l ove[d]
the way everyone is tal king at once but it doesn't hel p" and

that Ms. Stern continued to accept answers from students who
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call ed out, accepting nore answers fromthese students than from
t he students who raised their hands.

57. Ms. Brown rated Ms. Stern deficient in indicator
I11.C 2. of the O assroom Managenent category on the CAI
Post - Qbservati on Report because, during the observation,
Ms. Stern failed to provide the students with appropriate and
correct verbal feedback regarding specific behaviors. M. Brown
noted in the Record of Cbserved Deficiencies/Prescription for
Performance | nprovenent that Ms. Stern ignored two students who
had their hands up for several m nutes and accepted answers
call ed out by other students. M. Brown al so noted that
Ms. Stern praised the class for working well together when the
activity was an activity that each student worked on al one.

58. Ms. Brown rated Ms. Stern deficient in indicator
I V.F.1. of the Techni ques of Instruction category on the CAIl
Post - Cbservati on Report because, during the observation,
Ms. Stern failed to give the students necessary background about
their activities. M. Brown noted in the Record of Cbserved
Defi ci enci es/ Prescription for Performance |nprovenent that
Ms. Stern did not tell the students the ideas or skills they
were to learn fromthe two stories that she read to them one
about a bear with a toothache and one about an octopus; she

nmerely told the students that she was going to read a book.
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59. Ms. Brown rated Ms. Stern deficient in indicator
| V.F. 2. of the Techni ques of Instruction category on the CAI
Post - Qbservati on Report because, during the observation,
Ms. Stern failed to tell the students how each activity rel ated
to the other activities. M. Brown noted in the Record of
Qbserved Deficiencies/Prescription for Performance | nprovenent
that Ms. Stern did not enphasize the inportant topics in the two
stories or link the topics in the stories to future activities.
60. Ms. Brown rated Ms. Stern deficient in indicator
| V. F. 3. of the Techniques of Instruction category on the CAI
Post - Gbservati on Report because, during the observation,
Ms. Stern failed to sequence activities and failed to point out
any logic to the order in which she presented conponents of the
| esson. Ms. Brown noted in the Record of Cbserved
Defi ci enci es/ Prescription for Performance |nprovenent that
Ms. Stern went fromone activity to the next w thout having an
apparent goal or order to the |esson.
61. Ms. Brown rated Ms. Stern deficient in indicator
| V.F. 4. of the Techni ques of Instruction category on the CAI
Post - Qbservati on Report because, during the observation,
Ms. Stern failed to provide closure to the lesson. M. Brown
noted in the Record of Qbserved Deficiencies/Prescription for

Performance | nprovenent that Ms. Stern did not sumari ze,
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recapitulate, or apply any of the concepts in the |l esson to any
past or future | essons.

62. M. Brown rated Ms. Stern deficient in indicator
I V.H 2. of the Techni ques of Instruction category on the CAIl
Post - Qbservati on Report because, during the observation,
Ms. Stern failed to clarify the students' confusion. M. Brown
relates in the Record of Observed Deficiencies/Prescription for
Performance | nprovenent that Ms. Stern asked a student a
guesti on about an octopus; when the student answered, "The end
of one of the octopus' tails is the nouth,” Ms. Stern's only
response was "OK. | don’t quite understand but OK " Ms. Brown
al so noted that Ms. Stern passed out word cards to the students
but never told themwhat to do with the cards.

63. Ms. Brown rated Ms. Stern deficient in indicator
I V.H 4. of the Techni ques of Instruction category on the CAIl
Post - Cbservati on Report because, during the observation,
Ms. Stern failed to answer quietly the questions of individual
students but woul d address the entire class when answering the
guestions of one or two students. M. Brown noted in the Record
of Cbserved Deficiencies/Prescription for Performance
| nprovenent that Ms. Stern interrupted the entire class severa
tinmes to answer the questions of two students, with the result
that the class did not have enough quiet tinme to read and

conplete the activity.
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64. A Conference-for-the-Record was held on May 23, 2001,
which was attended by Ms. Thomas, Ms. Brown, and Ms. Stern.®
During the conference, the deficiencies noted by Ms. Brown
during her observation on May 22, 2001, were discussed, as well
as the prescription plan activities that Ms. Stern was to
conplete to assist her in correcting the deficiencies. The
tinmeline for conpletion of the prescription plan activities was
al so discussed, and it was agreed that Ms. Stern would conplete
all the prescription plan activities by June 13, 2001.

65. The Record of Cbserved Deficiencies/Prescription for
Per f ormance | nprovenent also included |lists of adm nistrators
and teachers who were available to assist Ms. Stern with respect
to the prescription plan activities for the various deficiencies
not ed.

66. Ms. Stern's failure to conplete the prescription plan
activities included in the March 16, 2001, observation by the
May 18, 2001, deadline was al so di scussed at the May 23, 2001,
Conf erence-for-the-Record. The Summary of the Conference-for-
t he-Record reflects that Ms. Brown went over with Ms. Stern the
prescription plan activities that were not conpleted. As a
result of her failure to conplete the prescription plan
activities, Ms. Thomas placed Ms. Stern on prescription for
Category VII, the TADS Professional Responsibilities category.

Ms. Stern had been advised at the May 17, 2001, Conference-for-
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t he-Record at the Ofice of Professional Standards that a
Category VII prescription wuld be the consequence if she failed
to conplete the prescription plan activities by the May 18,

2001, deadl i ne.

67. M. Stern ultimately conpleted the prescription plan
activities in the March 16, 2001, Record of Qbserved
Defici enci es/ Prescription for Performance |nprovenent, although
Ms. Brown had a difficult tine determning that Ms. Stern
conpleted all of the activities because the materials she
submtted to Ms. Brown were very disorgani zed.

68. M. Stern also turned in by the June 13, 2001,
deadline all of the witten materials required in the
prescription plan activities assigned as a result of the May 22,
2001, observation. She did not, however, turn in her weekly
| esson plans to Ms. Brown prior to inplenenting them as she had
been instructed; rather, she turned in her |esson plans |ate,
and, near the end of the 2000- 2001 school year, she did not turn
in any | esson pl ans.

Septenber 13, 2001, Confirmatory Cbservati on.

69. In aletter to Ms. Stern dated April 26, 2001,
Dr. O Donnell acknow edged having received a request for nedica
| eave fromMs. Stern for the period extending fromApril 18,
2001, through May 4, 2001. 1In the letter, Dr. O Donnel

clarified for Ms. Stern the School Board's position with respect
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to the inpact of her absences on the calculation of the days
remai ning in her 90-Cal endar Day Performance Probation period.
Dr. O Donnell confirned in the letter that Ms. Stern's probation
peri od began on February 21, 2001, and that the prescription
pl an activities arising out of the March 16, 2001, observation
were due to be conpleted on April 20, 2001.

70. Dr. O Donnell further advised Ms. Stern that the first
10 days of absence were included in the calculation of the
90 cal endar days of the probation period and that, accordingly,
the end of her probation period would be extended from May 31,
2001, to June 6, 2001, both of which dates fell within the final
10 days of the school year. Dr. O Donnell acknow edged in the
April 26, 2001, letter that, normally, no observations were
performed during the first and final 10 days of a school year,
but she advised Ms. Stern that her 90-day probation period nust
be concl uded by June 16, 2001, because the M ani-Dade County
public school systemwas to change from TADS to PACES for
t eacher performance eval uations, effective at the begi nning of
t he 2001- 2002 school year. Accordingly, Dr. O Donnell put
Ms. Stern on notice in the April 26, 2001, letter that her
confirmatory observation would take place after her 90-Cal endar
Day Performance Probation period ended on June 6, 2001

71. In aletter dated May 9, 2001, M. Falco, on behal f of

the UTD, advised Dr. O Donnell that, first, she had m sst at ed
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the rule regarding the treatnent of absences. According to
Ms. Falco, the UTD Contract provided that the first 10 days of
absence were not to be counted in calculating the 90 days.
Nonet hel ess, Dr. O Donnell's cal cul ation of June 6, 2001, as the
| ast day of Ms. Stern's probation period was correct. M. Falco
al so took issue with Dr. O Donnell's decision to conplete
Ms. Stern's probationary period on June 16, 2001, and she
advised Dr. O Donnell that the then-current observation
procedures prohibited any formal observations during the first
and final 10 days of the school year and that the UTD woul d
appeal any formal observation of Ms. Stern conducted during the
final 10 days of the 2000-2001 school year. Finally, M. Falco
advi sed Dr. O Donnell that the Joint Commttee had not yet
determi ned how to treat teachers whose probation periods carried
over into the 2001-2002 school year, when teachers were to be
eval uat ed under PACES.

72. The Joint Conmttee considered Ms. Stern's case
i ndividually and decided that Ms. Stern's confirmatory
observation was to be conducted using TADS rather than PACES.
Ms. Stern was not disadvantaged by having this observation
conduct ed under TADS because it is easier for a teacher to get
an accept abl e eval uati on under TADS t han under PACES.

73. In accordance with the position taken by the UTD and

because Ms. Stern could not be observed during the first 10 days
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of the 2001- 2002 school year, the end of Ms. Stern's 90- Cal endar
Day Performance Probation period was finally determ ned to be
Sept enber 10, 2001.

74. On Septenber 13, 2001, Ms. Thomas conducted a fornal
observation of Ms. Stern's classroom performance when she
observed Ms. Stern teach a second grade math class from
1:30 p.m to 2:30 p.m This observation was the required
confirmatory observation conducted to determ ne whet her
Ms. Stern had corrected the performance deficiencies identified
in the February 5, 2001, March 16, 2001, and May 22, 2001,
observations. M. Thonmas conpl eted a CAl Post- Cbservation
Report in which she reported that she found Ms. Stern's
cl assroom performance unacceptable in all five categories of
TADS, Preparation and Pl anni ng, Know edge of Subject Matter,

Cl assroom Managenent, Techni ques of Instruction, Teacher-Student
Rel ati onshi ps, and Assessnent Techni ques.

75. Ms. Thomas based her determnation that Ms. Stern's
cl assroom perfornmance was unacceptabl e on several factors.
During the Septenber 13, 2001, observation, M. Thomas noted
that Ms. Stern was not teaching the | esson identified on her
| esson plan; one of the students repeatedly threw paper across
the roominto a garbage can without re-direction by Ms. Stern
students were tal king to one another and noving around the room

during the entire lesson, to the extent that it was difficult
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for Ms. Thomas to hear Ms. Stern; Ms. Stern did not rem nd
students who were m sbehaving of the class rules; M. Stern
appeared not to notice a student crawling around on the floor;
Ms. Stern told students to raise their hands, but she did not
call on the students who did so; and Ms. Stern had only two
grades for the students in her grade book at a point in the
school year when she should have had two grades listed for each
student for each week of school in each the five subjects she
taught in her second grade class, or over 40 grades.

Recomendati on for term nati on.

76. On Septenmber 17, 2001, Ms. Thomas notified Ms. Stern
that she had failed to conply with the Category VII prescription
i nposed on May 23, 2001, because she had failed to turn in any
| esson plans during the first weeks of the 2001-2002 schoo
year.

77. On Septenber 17, 2001, Ms. Thonmas al so presented to
Ms. Stern for her signature a formthat Ms. Thomas intended to
submt to Dr. George M Koonce, Regional Superintendent,
containing Ms. Thomas's recomendation that Ms. Stern's
enpl oynent contract be term nated because she had not
satisfactorily corrected the noted performance deficiencies
within the 90- Cal endar Day Performance Probation period.

Ms. Stern refused to sign the formto acknow edge that she was

aware of the recommendati on.
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78. Dr. Koonce indicated his approval of Ms. Thonas's
recommendation and forwarded it to the Deputy Superintendent for
Per sonnel and Managenent Services, who, in turn, forwarded the
recommendation to the Superintendent of the M am-Dade County
Publ i c School s.

79. In a letter dated Cctober 1, 2001, the Superintendent
notified Ms. Stern that he was recommending to the School Board
that her enpl oynent contract be termnated at its October 24,
2001, neeting. M. Stern tinely contested the recommendati on
and this adm nistrative proceedi ng comrenced.

Sunmary

80. The evidence presented by the School Board is
sufficient to establish with the requisite degree of certainty
that Ms. Stern failed to correct the deficiencies identified in
her cl assroom performance within the 90-Cal endar Day Performance
Probati on period, that School Board personnel adhered to the
applicabl e eval uati on procedures in assessing Ms. Stern's
t eachi ng performance and in reaching the decision to term nate
her for unsatisfactory teaching performance, and that the School
Board adhered to all statutory tinefranes.

81. Throughout the duration of Ms. Stern's 90-Cal endar Day
Per f ormance Probation period, Ms. Thomas and Ms. Brown offered
Ms. Stern assistance to help her correct the deficiencies in her

cl assroom performance. The evidence presented by the School
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Board is sufficient to establish with the requisite degree of
certainty that, although Ms. Stern conpleted many of the
prescription plan activities identified in the Record of
Qobserved Deficiencies/Prescription for Performance | nprovenent
for the observations of February 5, March 16, and May 22, 2001,
she was unable or unwilling to inplenent in the classroomthe
techni ques and | essons included in the prescription plan
activities and failed to correct the deficiencies in her

cl assroom perfor mance.

82. In her testinmony, Ms. Stern did not dispute any of the
facts included by Ms. Thomas and Ms. Brown in the Record of
bserved Deficiencies/Prescription for Perfornmance | nprovenent
for the formal observations of February 5, March 16, and May 22,
2001. Rather, Ms. Stern presented in her testinony
justifications for and expl anati ons of her classroom perfornmance
during the formal observations. This testinony has been
consi dered and found insufficient to rebut the evidence of
unsati sfactory performance presented by the School Board:

Ms. Stern's second grade class was conposed of students of
varying abilities and ethnic backgrounds, but so were all of the
second grade cl asses at Canpbell Drive Elenmentary. M. Stern's
cl assroom nmay not have provided an opti num environnent for
teachi ng, but the shortcom ngs of the physical and technol ogi cal

facilities provided to Ms. Stern do not justify the noted
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deficiencies in her teaching and classroomskills. Finally,
Ms. Stern's |aissez-faire attitude regarding the inappropriate
behavi or of her students is difficult to reconcile with her
obligation as a teacher to naintain a classroom environment in
whi ch opportunities for |earning are nmaxim zed.®

CONCLUSI ONS OF LAW

83. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2002).

84. Section 231.36, Florida Statutes (2001), governs
Ms. Stern's professional services contract with the Schoo
Board. Section 231.36(3), Florida Statutes (2001), provides in
pertinent part:

(e) A professional service contract shal
be renewed each year unless the

superi ntendent of schools, after receiving
the recommendations required by s. 231.29
charges the enpl oyee with unsatisfactory
performance and notifies the enpl oyee of
performance deficiencies as required by

s. 231.29.

85. Section 231.29, Florida Statutes (2001), provides in
pertinent part:

(1) For the purpose of inproving the
quality of instructional, admnistrative,
and supervisory services in the public
schools of the state, the superintendent of
school s shall establish procedures for
assessing the performance of duties and
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responsibilities of all instructional,
adm ni strative, and supervisory personne
enpl oyed by the school district. The
Department of Educati on nust approve each
district's instructional personnel
assessnment system

(3) The assessnent procedure for

i nstructional personnel and school

adm nistrators nmust be primarily based on

t he performance of students assigned to
their classroons or schools, as appropriate.
The procedures nust conply with, but are not
limted to, the follow ng requirenents:

(a) An assessnent nust be conducted for
each enpl oyee at | east once a year. The
assessnent nust be based upon sound
educational principles and contenporary
research in effective educational practices.
Beginning with the full inplenentation of an
annual assessnent of |earning gains, the
assessnment nust primarily use data and

i ndi cators of inprovenent in student

per formance assessed annually as specified
ins. 229.57 and nmay consider results of
peer reviews in evaluating the enployee's
performance. Student perfornmance nust be
neasured by state assessnents required under
s. 229.57 and by | ocal assessnents for

subj ects and grade | evels not neasured by
the state assessnment program The
assessnent criteria nust include, but are
not limted to, indicators that relate to
the foll ow ng:

1. Per f ormrance of students.

2. Ability to maintain appropriate
di sci pli ne.

3. Know edge of subject matter. The

di strict school board shall make speci al
provi sions for evaluating teachers who are
assigned to teach out-of-field.
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4. Ability to plan and deliver instruction,
i ncluding the use of technology in the
cl assroom

5. Ability to evaluate instructional needs.

6. Ability to establish and naintain a
positive collaborative relationship with
students' famlies to increase student
achi evenent .

7. O her professional conpetencies,
responsi bilities, and requirenents as
established by rules of the State Board of
Educati on and policies of the district
school board.

(b) Al personnel nust be fully infornmed of
the criteria and procedures associated with
t he assessnent process before the assessnent
t akes pl ace.

(c) The individual responsible for

supervi sing the enpl oyee nust assess the
enpl oyee's performance. The eval uator nust
submt a witten report of the assessnent to
t he superintendent of schools for the

pur pose of review ng the enpl oyee's
contract. . . . The evaluator nust submt
the witten report to the enployee no |ater
than 10 days after the assessnent takes

pl ace. The evaluator nust discuss the
witten report of assessnment with the

enpl oyee. The enpl oyee shall have the right
toinitiate a witten response to the
assessnent, and the response shall becone a
pernan%?t attachnent to his or her personnel
file.

(d) If an enployee is not performng his or
her duties in a satisfactory manner, the
eval uator shall notify the enpl oyee in
witing of such determ nation. The notice
nmust descri be such unsatisfactory
performance and i nclude notice of the
foll ow ng procedural requirenents:
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1. Upon delivery of a notice of

unsati sfactory performance, the eval uator
must confer with the enpl oyee, nake
reconmendati ons with respect to specific
areas of unsatisfactory perfornmance, and
provi de assistance in helping to correct
deficiencies within a prescribed period of
tinme.

2.a. |If the enployee hol ds a professional
service contract as provided in s. 231.36

t he enpl oyee shall be placed on performance
probation and governed by the provisions of
this section for 90 cal endar days foll ow ng
the receipt of the notice of unsatisfactory
performance to denonstrate corrective
action. School holidays and school vacation
peri ods are not counted when cal cul ating the
90-cal endar-day period. During the

90 cal endar days, the enpl oyee who holds a
pr of essi onal service contract nust be

eval uated periodically and apprised of
progress achi eved and nust be provi ded

assi stance and inservice training
opportunities to help correct the noted
performance deficiencies. At any tine
during the 90 cal endar days, the enpl oyee
who hol ds a professional service contract
may request a transfer to another
appropriate position with a different
supervi sing adm ni strator; however, a
transfer does not extend the period for
correcting performance deficiencies.

b. Wthin 14 days after the close of the

90 cal endar days, the eval uator nust assess
whet her the performance deficiencies have
been corrected and forward a reconmendati on
to the superintendent of schools. Wthin 14
days after receiving the evaluator's
recommendati on, the superintendent of
school s nust notify the enpl oyee who holds a
prof essi onal service contract in witing
whet her the performance deficiencies have
been satisfactorily corrected and whet her

t he superintendent of schools will recomend
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that the district school board continue or
termnate his or her enploynent contract.
| f the enpl oyee wi shes to contest the
superi ntendent of schools' reconmendati on,
the enpl oyee nust, within 15 days after
recei pt of the superintendent of schools'
recommendati on, submt a witten request for
a hearing. The hearing shall be conducted
at the district school board's election in
accordance with one of the follow ng

pr ocedur es:

(I') A direct hearing conducted by the

di strict school board within 60 days after
receipt of the witten appeal. The hearing
shal |l be conducted in accordance with the
provi sions of ss. 120.569 and 120.57. A
majority vote of the nmenbership of the

di strict school board shall be required to
sustai n the superintendent of schools
recommendati on. The determ nation of the
district school board shall be final as to
the sufficiency or insufficiency of the
grounds for term nation of enploynent; or

(1) A hearing conducted by an

adm ni strative | aw judge assigned by the

Di vision of Adm nistrative Hearings of the
Depart ment of Managenent Services. The
heari ng shall be conducted within 60 days
after receipt of the witten appeal in
accordance with chapter 120. The
recomendation of the admi nistrative |aw

j udge shall be made to the district school
board. A majority vote of the nenbership of
the district school board shall be required
to sustain or change the adm nistrative | aw
judge's reconmendati on. The determ nation
of the district school board shall be fina
as to the sufficiency or insufficiency of

t he grounds for termnation of enploynent.
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86. Article XXI, Section B.1.b., of the UTD Contract
provi des:

Any recommendati on for suspension or

di sm ssal based upon unaccept abl e teachi ng
performance shall require that teaching
deficiencies be docunented on the

observati on/evaluation forns in conpliance
with the procedures of the MDCPS eval uation
process. Disciplinary action based on
unaccept abl e teachi ng performance nay not be
t aken agai nst an enpl oyee in the absence of
an official performance assessnent conducted
in accordance with the procedures,

gui del i nes, stipulations, and requi renents
as are included in any enpl oyee assessnent
systemin effect at the tine.

87. The School Board is seeking to termnate Ms. Stern's
pr of essi onal services enploynent contract as a teacher, and,
therefore, it has the burden of proof in this proceedi ngs and
nmust establish by a preponderance of the evidence that there are

sufficient grounds to take such action. See Allen v. School

Board of Dade County, 571 So. 2d 568 (Fla. 3d DCA 1990); Dileo

v. School Board of Dade County, 569 So. 2d 883 (Fla. 3d DCA

1990) .

88. Based on the findings of fact herein, the School Board
has satisfied its burden of proving by a preponderance of the
evidence that Ms. Stern failed to correct deficiencies in her
cl assroom perfornmance during the 90-Cal endar Day Perfornance
Probation period and that her classroom performance was

unsati sfactory at the conclusion of the probation period; that
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Ms. Stern received all required notices; and that Ms. Stern was
consistently provided the opportunity to obtain assistance to

hel p her inprove her teaching performnmance.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the M am - Dade County School Board
enter a final order termnating the professional services
contract of Joanne T. Stern.

DONE AND ENTERED t his 31st day of October, 2002, in

Tal | ahassee, Leon County, Florida.

PATRI CIl A HART MALONO

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Administrative Hearings
this 31st day of Cctober, 2002.

ENDNOTES

'/ The School Board did not mention the charge of gross

i nsubordination in either its Notice of Specific Charges of
Unsati sfactory Performance or it Proposed Recommended Order, and
this charge is deened to have been abandoned by the School

Boar d.

2/ Under the UTD Contract, the Joint Conmmittee, which is

conposed of both school system and UTD representatives, is
responsi ble for establishing all procedures connected with
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teacher evaluations in the Mam -Dade County public schoo
system

3/ Article XIIl, Section 2, of the UTD Contract provides that
"[f]lailure to inplenment required professional growmh practices
or to correct deficiencies for which professional growth was
requi red shall constitute just cause for disciplinary action in
accordance with the due process provisions in this Contract."

“  Ms. Thomas went to Ms. Stern's classroomon February 1, 2001,
to conduct an observation, but she was called away. As a
result, Ms. Thomas did not conduct a formal observation on
February 1, 2001, nor did she include anything she observed in
Ms. Stern's classroomon February 1, 2001, in the report of the
February 5, 2002, observation.

°/  Ms. Thomas also rated Ms. Stern deficient in indicator
V.G 4. of the Techni ques of Instruction category on the CAI
Post - Cbservati on Report, but Ms. Stern was given credit for this
indicator as a result of a review of the Record of Observed
Deficiencies/Prescription for Performance | nprovenent by the
TADS Monitoring Comrittee, which is a conmttee conposed of UTD
menbers and School Board adm ni strators whose function is to
revi ew observation reports for procedural errors.

®/  The Conference-for-the-Record was originally schedul ed for
February 14, 2002, but Ms. Thomas attributed the delay in
hol di ng the Conference-for-the-Record to Ms. Stern's absences on
February 13, 14, 15, and 16, 2001, and to the fact that

February 19, 2001, was a | egal holiday.

I Ms. Brown also rated Ms. Stern deficient in indicators
IV.F.1., 2., and 3., but the TADS nonitoring commttee changed
Ms. Stern's ratings on these indicators to acceptable.

8 Ms. Thomas noted in the Summary of the Conference-for-the-
Record that Ms. Stern advised her that she had contacted her UTD
representati ves about the conference but that they had not
responded. Ms. Thonmas advised Ms. Stern that two union
representatives were at the school, and one even cane to the

of fice door to offer assistance. M. Stern declined the

assi stance of the on-site union representatives, apparently
because she perceived that they had a conflict of interest.

Ms. Thomas refused Ms. Stern's request that the conference be
reschedul ed.
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°/  Ms. Stern also offered evidence regardi ng what appears to be
a m sunderstanding regarding a retirenment option offered to her
in March 2001. Having considered this evidence, and the

evi dence offered by the School Board in rebuttal, | find that it
is not relevant or material to resolving the issue in this case;
that is, it is not relevant or material to a determ nation of
whet her Ms. Stern's enploynment contract with the School Board
shoul d be term nated because her cl assroom perfornmance during
and after her 90-Cal endar Day Performance Probation period was
unsati sfactory.

10/ Section 231.29(3)(c), Florida Statutes (2001), also
provi des:

| f the enployee is assigned to a school
designated in performance grade category "D
or "F' and was rated unsatisfactory on any
function related to the enpl oyee's
instructional or administrative duties, the
superintendent of schools, in consultation
with the enployee's evaluator, shall review
t he enpl oyee's performance assessnent. |If

t he superintendent of schools determ nes
that the |ack of general know edge, subject
area expertise, or other professional

conpet enci es contributed to the enpl oyee's
unsati sfactory perfornmance, the
superintendent of schools shall notify the
di strict school board of that determ nation.
The district school board shall require

t hose enpl oyees, as part of their
performance probation, to take and receive a
passi ng score on a test of general

knowl edge, subject area expertise, or

pr of essi onal conpetenci es, whichever is
appropriate. The tests required by this

par agraph shall be those required for
certification under this chapter and rul es
of the State Board of Educati on.

Campbel | Drive Elenmentary was a "D' | evel school at the tines
material to this proceeding. There was, however, no evidence
presented by the School Board to establish that the above- quoted
statutory procedures were followed in the instant case.

Assunmi ng that the School Board did not follow the procedures for
teachers at "D' |level schools with respect to Ms. Stern, the
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failure woul d not affect the recommendation in this case because
the statute inposes nore demandi ng requirenents than those that
wer e i nmposed on Ms. Stern.

COPI ES FURNI SHED

David G Hutchison, Esquire
103200 Overseas Hi ghway, Suite 7
Post O fice Box 1262

Key Largo, Florida 33037

Leslie A Meek, Esquire

United Teachers of Dade - Law Depart nent
2200 Bi scayne Boul evard

5th Fl oor

Mam , Florida 33137

Madel yn P. Schere, Esquire

School Board of M am - Dade County
1450 Northeast Second Avenue

Sui te 400

Mam , Florida 33132

Merrett R, Stierheim Interim Superintendent
School Board of M am - Dade County

1450 Nort heast Second Avenue

Sui te 400

Mam , Florida 33132-1394

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this reconmended order should be filed with the agency that
will issue the final order in this case.
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